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JuJy 5. 2009 

Office of the Secretary 
Docket Management Facility 
U.S. Department of Transportation _, 
1200 New Jersey Avenue, SE., West Building 
Ground Floor, Room W12-140 
Wasliington, DC 20590-0001 

RE: Advanced Notice of Proposed Rulemaking DOT Docket ID Number OST- 2009 
and Notice of Proposed Rulemaking Docket ID Number OST-2009'0081 

Los Angeles County Metropolitan Transportation Authority (LACMTA) welcomes the 
opportunity to provide comments to the Advance Notice of Proposed Rulemaking 
(ANPRM), Docket ID Number OST-2009 and to the Notice of Proposed RulemaTdng 
(NPRM) Docket ID Number OST.2009-0081, Comments provided by LACMTA are 
in response to (1) counting credit for items obtained by DBEs from non-DBE sources 
and (2) contract tmbimdling, (3) termination for convenience and substitution, and (4) 
process of setting annual goals. 

I. Counting Credit for items Obtained bv DBEs from Non-DBE Sources 

The Los Angeles Coimty MetropoUtan Transportation Authority (LACMTA or 
Metro) recommends Option #1, leaving the ba îc structure of 49 CFR J26.55 as 
it is. WMle J26.5S is inconsistent the regulations explain the rationale for the 
inconsistencies and based on our experience, we find the rationale in the 
regulations to be justified and not without merit. 

LACMTA's own files contain two examples justifying counting credit obtained 
by DBEs from non-DBE sources as is currently provided, in the regulations. The 
following scenarios are evidence of how 49 CPR $26.55 works to resolve DBE 
compliance issues diflFerently between two different sets of facts in two different 
contracting situations. 

S^eT^ario H 
An LACMTA prime contractor wanted to enter into an agreement with its DBE 
subcontractor whereby the prime would lease vehicles to its DBE (cars and 
flatbed trucks). The prime sought permission to credit the leasing fees its DBE 
subcontractor would pay them (the prime) towards the prime's DBE 
commitment Metro disapproved the crediting of payments toward DBE 
participation in this situation. 

' . - . ( I 
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The DBF's inability to provide the Prime this DBE credit became an obstacle for 
vehicle leasing. The DBE subcontractor would have paid the Prime $500 per 
month for ten vehicles leased from the Prime. The Prune woiUd invoice Metro 
for payments received from the DBE subcontractor. At the end of the lease, the 
DBE subcontractor would have the option of piarchasing the vehicles. This was 
not an arms-length transaction, 

Metro relied on the guidance provided by 49 CFR 26-55, in its response to the 
prime and DBE subcontractor. 

Scenario #2 
LACMTA had to determine whether a DBE Prime, an accredited reseller and 
integrator of network commimications equipment, would be performing a 
commercially usefial function if its non-DBE subcontraaor suppHed major 
eqmpment estimated at over 90% of the total contract cost. The DBE prime 
would perform less than 30% of the work with its own work force • as required 
in 26.5S(c)(3). 

LACMTA relied on 49 CFR $26.55(c) when considering the following facts: 

1. The DBE prime was directed by Metro, in the solicitation, to structure 
the transaction as it did with requirements stated as performance 
specifications. 

2, Tlie DBE Prime was responsible for selecting, modifying, and 
installing the equipment selected by the DBE and was responsible for 
the equipment performing as spedJSed. 

3, The DBE prime used a profit margin and markup to calculate the 
selling price of each line item included in their price bid, 

4, The DBE Prime purchased the transmission equipment from the non-
DBE subcontractor. 

5. The transmission equipment was shipped to the DBE prime for ftjrther 
modification and upgrades to meet tlie performance standards. 

6. The DBE Prime modified the equipment to perform to Metro 
specifications before it was installed by the DBE Prime on Metro 
premises. 

Initially. LACMTA determined that, in accordance with $26,55, the DBE prime 
did perform a commercially useful function. There appeared to be no evidence 
that the DBE prime performed 30% or more of the totjd cost of the contract, as 
required by of $26.55(c) (3). However, a&ez analyzing and re-reading the 
evidence, it was apparent that the DBE prime was responsible for execution of 
the work scope and that the DBE prime carried out its responsibilities by 
actually performing, managing and supervising the work to LACMTA's 
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performance standards. The DBE was in fact, responsible for negotiating, 
determining quality and quantity, ordering the transmission equipment, paying 
for the transmission equipment and installing it. There was no evidence 
showing that the role of the DBE was limited to that of an extra participant in a 
transaction since in this transaction there was no other participant. TTie DBE 
prime alone was responsible for selecting the equipment suitable for Metro's 
needs, planning and executing the modifications called for by the performance 
specifications and installing the equipment as modified to meet the 
requirements. 

The different facts in each scenario meant that LACMTA came to different 
conclusions, but both conclusions were based on the criteria readily available in 
the existing language of 49 CFR $26.55. 

II. Contract Unbundling 

Unbundling is a technique that may help increase the opportunity for small 
business participation on federally funded contracts. There have been 
nxunerous attempts at unbundling LACMTA contracts, but few proven 
successful. Unbimdling of federally funded transportation construction 
contracts in our opinion is likely to become a common practice in 
transportation contracting by recipients of federal financial assistance only if 
unbimdling rises to become federally mandated. 

To every extent possible LACMTA, believes that elements of DBE programs 
should include procedures for facilitating cooperation among small and 
disadvantaged businesses to enable them to compete for larger contracts. 
Currentiy LACMTA does not have "best practices" examples. 

IIL Termination for Convenience and Substimtion 

Establishing limitation on the discretion of prime contractors to terminate 
DBEs for convenience is an issue that LACMTA addressed in its DBE program 
compliance manual, A copy of our DBE compLance manual is included in all 
contracts awarded by LACMTA that have DBE commitments. The section of the 
compliance manual specifies that primes at any tier may not terminated for 
convenience and then perform the work with its own workforce or that of its 
affiliate. Failure to comply with will prompt an investigation and administrative 
remedies under the contract or law. 

LACMTA also relies on California State Public Contract Code 4107, which states 
that A prime contractor whose bid is accepted may not substitute a person as 
subcontractor in place of the subcontractor listed in the original bid, except that 
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the awarding authority, or its duly authorized officer, may. except as otherwise 
provided in Section 4107.5, consent to the substitution of another person as a 
subcontractor. 

If there is a necessity to substitute the DBE subcontractor, primes are "required 
to provide written notice of any failure in. whole or in part to utQize listed DBEs 
for whatever reason." LACMTA is confident that the termination for 
convenience and substitution language, included in LACMTA's contract 
compUance manual adequately addresses concerns referenced in the ANPRM 
and fulfills the objective of Section 26.53. 

Response to Federal Register / Vol. 74 No. 66 / Wednesday, April 8,2009 / Proposed 
Rules (Docket ID Nxmiber OST-2009-0081) - Action: Notice of proposed rulemjjdng 
(NPRM) 

1. Process of Setting Annual Goals 

LACMTA concurs with the fact that setting annual goals is time consuming and 
we recommend submitting overall goals every three years. We no objection to 
staggering recipient submittals, if this options allow time for the Department's 
review and feedback This options allows recipients ample time for data 
collection, analysis and suggested adjustment for new opportunities. 

Comments made in this correspondence are as a direct resxolt of head-on challenges 
we face as we meet and strive to improve implementation of LACMTA's DBE 
Program. 

Cordially, 

Linda B. Wright 
Deputy Executive Officer 
Diversity & Economic Opportunity Department 

cc: Tashai Smith, Metro 
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tho proposod provision rsgordlng consus 
reporting would bo dlfl'ICiiU becouso 
mony oducEilional iodic broDdcdninrs do 
act liave aucomdCod ploylists but ralhor 
ihuir playlists aro croaiod munually by 
dice Jockoyp HS ihoy play tho music Soo, 
e^., Commonts of WSOU-FM at 1-2. 
1'ho Jud(|Oa seek conimoni on iho 
percontogo of brondcastors thai: do noi: 
use aulomatod ployllsia, Afiouming 
playlisis are complotoly oulornutod, is 
Iho cost of propiiring a Report of U«o 
likely to rise for o Sorvice whicli movos 
from tlib current S-woako per quoitor 
sumplirig period to full cwflusT If so, by 
how much will such costs rise? Whai 
Gpocifically occounts for ony such 
increase? 

For tho$o onlities thai do not use 
BUlomated playllsi:p, what moons do 
thoy uBO for complying with currant 
roportjng roquiromonts? Is nil 
programming on college and other 
educational mntlona done manually? Oo 
such stations currontly have automotad 
ployllst cnpabilitios in place? In other 
words, does mniiiml programming occur 
simply H(j a matter of croolivo choice? 
Whoro a collogo radio station dooc not 
curronlly hove an Dutonuilud ploylist 
capability, what is the cost of obtaining 
such a capobllliy? What tochnologioo, if 
any, ore currontly omployod in 
complying with tho curronl 
roquiremonls? Which companioB offor 
them and at what oost? Whot changes, 
If ony, would boroqulrod to comply 
with the proposed consus roporllng 
requirement? What ore tho likely cotfls 
lliat would bo required to move from iha 
currant roporting mothodology to one 
that would be roquirod under Lliu 
proposal? Is technology currently 
QVAllobla that would permit entitios diot 
do not use nutomated playlists to 
comply with tho proposed consuu 
provision? If so, what companies 
provide such capabilities and at what 
cofil? If such tochnology is not currontly 
(ivnilable, what would bo tho costs of 
dovolopinijlt? 

Ontod: ApiU 3, ZoaH. 
jAinoii Scutt Slndg«, 
Chhf, IJ.S. Copyright Royahyjudgtt, 
(FR Doc, E0-7fiSO Filod 4-7-00; a;45 nmj 
•lUiHO coen i4io.7a-r 

DEPARTMENT OF TRANSPORTATION 

Olflco of tho Secrotary 

49 CFR Port 26 

(Oockat No. OST>200e] 

niN 2109-AD76 

Disadvantaged Buslnosa Entorpriae 
Program; Potontlal Program 
Improvomonta 

AGENCY: Office of the Secrotary (OST). 
DOT, 
ACTION: Advance notice of proposed 
nilomoking (AMPIUvlJ. 

SUMUAHv: This advonco notico of 
proposed rulemaking (AMPRM) 
provides Intoroated partios with tho 
opportunity to commont on fivo mnttors 
of Interest to porlicipanU In tlio 
Doparlmont of Tronaportotion's 
disadvantaged business enterprise (DBU) 
program. Tho flrel concornii counting of 
Itoma obrj)lnod by o DBE subcontractor 
from Its prime contractor. Tho second 
concerns ways of encouraging 
"unbundling" of contracts to focilltolo 
participation by small businessot, 
including DBEs. The third Is a roquost 
for comments on polontlol 
improvoments to tho DBE Application 
form, and tho fourth asks for suggostlons 
rolated to program overfiighL, Tho fifth 
concerns polendal regulniory octlon to 
fscilitoto cerdflcoilon for firms seeking 
to work as DDEs In more than one state. 
Tho sixth concerns additional 
llmitnilons on the discretion of prime 
contractors to terminato DBEA for 
convonionce, once the prime contractor 
had commlitod to usinii the DBE as port 
of Its showing of good faith offorts„ 
DATEG: Comments on this proposed rule 
must be rocclvod by July 7, 2000. 
ADDRESSES: You may submit comments 
(Idontifiod by tho ogency name and DOT 
Docket ID Numbor OST'-2000) by any of 
tho following methods; 

• Federal eRulemaidng Penal: Go lo 
http;//www,rosuhUons.Qov and follow 
tho online InBtrucUons for submitdng 
commonts. 

• Mo/i: Docket Monogemont Foclllly; 
U.S. Doparlmont of Transportation, 1200 
Now Jorsoy Avenue SE., West Hiillding 
Ground Floor, Room W12-140, 
Washlnglon, DC 20500-0001. 

• Hand Delivery or Courier: West 
Building Ground Floor, Room W12-140, 
1200 Now Jersey Avonue, SE., between 
0 a.m. ond S p,m. ET, Monday through 
Frldoy, oxcopt Fedorol holldnys. 

• Aix ;̂ 202-463-2251. 
Instructions; You must include dio 

agency name (Office of the Secretary, 
DOT) and Docket number (OST-2000) 

for this notice nt Iho boginning of your 
oommenlB. You should submit two 
copies of your cornmonis If you submit 
Ihom by moil or courier. Note ihfti nil 
commonti) rocoivod will bo posted 
without cliongo lo hup: / / 
fitvvw.reiiulaUons.tiov Including ony 
porsonol Informoilcn provided ond will 
DO available lo internet users. You moy 
review DOT'S complete Privacy Act 
Stutomuni in tho Federal Rogistor 
published on April 11, 2000 (65 I'll 
19477) or you may visit hup:/ / 
Docketslnfo.dot.gov. 

Docket: For Internet access to the 
docker to rood background documents 
and commonts received, go to hltp:// 
www,regulations,gov. Background 
documents and commonts received may 
also be viewed at the U.S. Department 
of TrniiEportarlon, 1200 New Jorsoy 
Ave., SE.. DockotOporocions, M-30, 
West Building Ground Floor, Room 
W12-140, Washington, DC 20500-0001, 
borwoon 0 o.m. nnd S p,m,, Monday 
through Friday, except Federal holidays. 

FOR RJRTMER INFORMATION CONTACT: 
Robert C. Ashby, Dopuiy Asslstont 
Gonornl Counsel for Rogulalion nnd 
Enforcomont, U.S. Doparlmonl of 
Tronsportolion, 1200 Now Jorsoy 
Avenue. SE., Washington, DC 20S90-
0001, Room W94-302, 202-386-9310, 
bob.ashby9dot.Qov. 
SUPPLEMEnrrARY INFORMATION: The 
Department Is holding a aeries of 
staiceholdef moedngs (o bring togethor 
prima contractors. DBEs, and state ond 
local ^ovornmont representatives to 
discuss wuys of improving 
administration of the DBE program. As 
0 roitiiU: of ihoso discussions, tho 
Doparlmont has issued, and will 
continue to consider, guidance 
Questions and Answers to help 
poriklponts boiler undorslnnd nnd carry 
out their rosponalbllitles. Addressing 
other issues roisod in the discussions, 
however, may require changes lo the 
DBE rules thomaelvea (40 CFR Parts 23 
and 26). This ANPRN^ concerns five 
such issues: (l) Counting of DBE credit 
(or items obLained by DBE 
subcontractors from other sources, 
portlculorly the prime conlraclor for 
whom thoy oro working on n givon 
conlraci:; (2) ways of encouraging 
roclpionts lo break up contracts into 
tmollor pieces that can more easily be 
performed by smoll buBinesses like 
DBEs. known as "unbundling;" (3) 
potential ways of improving ttio DBE 
application and personol net worth 
(PNW) forms! (4) potonlinl ways of 
Improving program oversight, and (5) 
poiontlo) woys of reducing burdens on 
firms Booking certification as DBEs In 
moro than one attito. 

http://fitvvw.reiiulaUons.tiov
http://bob.ashby9dot.Qov
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Counting Credit for rtums Ohtnined by 
DBEs From NAH-DDE Sources 

Section 20.55(a)(1) of tho 
Depurtmont's DBE rulo provides as 
follows: 

(n) Whon n DBE portlclpaios la b contrDCt, 
yuu il.u,. ttiu rociplont] cmmi only tho valuo 
of th« work actuoliy parfarmad by tho DEC 
toward DUU aonlt. 

(]) Count Itiu unilru amount of thnr pordon 
of n conatnictlon contract Ihut li porfonnad 
by tlio DBE't own forcan. Include tho coat of 
lupplio* and nintorluli obtuinad by tho 0I3£ 
for iha work of tha contract. Incjudlng 
suppllo* purchuad or aqutpmont loosod by 
tho DDI2 (axcopt svpplloi) and uqulpmont tha 
DBE iubcontmcidr purchano* or lonsos from 
r.h« prime coutractot or ita ufnilato). 

The preamble discussion of this 
provision sold Iho following: 

Tha vnluo of work purfariuad by DBÎ g 
thamfolvoi ii doamod to Includo thu coat of 
matorlala oud supplloa purchased, and 
oquipmoAt loasad. by the DDE Irom non-DQG 
iourcos. For ajtompla, if o DBE sieol orocUon 
firnt hiiya itool from a non-DDII 
iikonufucturor. or leaaoR n crane from u noik-
DBE consmictiou flrtit, thaao coats count 
toward DQB goals. Tboto 1* ono ojccoptinn: If 
a DBE buyg nuppllea or loa«os oquipinoni 
from tho prima contractor on It* contract, 
thoao nosia do not count toward DBE goDls. 
Sovnrni commanta from prlmo conrritcrors 
BugoDilod thoao coats should count, but this 
situation la too problomntlc. In our vlow, 
from on Indopuudunco ond commorclally 
uioful function (CUF) point of view to pormlt 
DBE eiodlt. 84 FR5115-Tfl, Fobruary 2.1000. 

This provision creates on intontlonol 
inconsistency betwoon the troalmonl of 
purchases or loasea of Moms by DBEs 
from non-DBE sources. If a DBE 
contractor buys or ronta items from a 
non-DBE sourco oilier than tho prlmo 
contractor, l:he recipient counts tlioso 
Items for DBE credit on tho controct. If 
0 DBE subcontractor buys or rents the 
some ilema from the prime contractor 
for the DBE's subcontract, the recipient 
does not award DBE credit for tho items, 

Tho policy rationale for Ihls 
provision, as tho preamble quototion 
notes, is that permitting tho prime 
contractor lo provide on item to its own 
DBE subcontroclor, and then clolm DUE 
credit for tho vnluo of that item, raises 
issues concerning whether the DBE Is 
actually indepondont and performing n 
CUF. Suppose Prime Contractor A owns 
an aaphnli: plant and colls aspholt for a 
highway construction projoct lo DBE X. 
Prime Contractor A llien daims the 
value of tho osphnlt. which its own 
plant manufactured, for DBE crodli. In 
the Department's view at the time tho 
final rule was adopted, tho osphalt 
ropreaentod a conlribution to tho project 
by Prime Controctor A. not DBE X. The 
rulo treats tho osphall as material 
provided by the prlmo contractor to the 

project and, consoquenlly. not port of 
tho "work actually performed by iho 
DBE." Therefore, tlio rule doos not 
permit it to be counted for DBE crodit. 

In 2007, the Department rocoivod a 
roquoBi from tho Ohio Department of 
TrAn6'pi>rlJitlon for A program waiver of 
ihis provision. The Dopartmont's 
response stated tho following reason for 
denying tho request: 

In ruvlawlhg o wolvor roquoat, tlio koy 
point rho DopATimont rnnsldora la whaihar 
granting tlio r«quust would. In fact, uchlovo 
tho objactivoR of ilio DDE ragulatlon, in this 
caao. ti)o Dopurtmont bollovos thai It would 
bo concrnry to tho nilo'a objoctlvoi for tho 
prlukD conuvcior lo claim I3BG crodit for tbo 
vnluo of ita own nsphnit, juat bocouao tho 
aaphalt has puaaad Uirough tlio hitnda of tho 
DBE aubconiractor. Tho aapholc, in this 
aininrinn, would not ropraaont n contribution 
lo tho projoct by tho Dlil̂ , but rothor port of 
tho prlnio contractor's work on tho projoct. 

Such n icault would lio contrary to o 
primary piu^oao of 40 CFR 2066, which la 
10 onauro that DBG crodit la glvon only for tho 
conuibudon to o projoct that tho DBE lualf 
mukoa. Whllo orontlng tho walvor might 
pormlt DDE aubcoutractors, prlmo 
contractora, and ODOT ro raport higher DBG 
partlclpotlon nurnbora thuii would othorwlao 
00 tho caao, tho roportod porticlporJon would 
roproaant voliio addod by tho prima 
controctot/oapholt manufuciutdr, not thu DOE 
aubcontmctor. Doing so would hovo rho offoct 
of poimlttlng prima controctor* to moot DOG 
goola whllo iiilnlmlzlng dio actual 
contrlbudona thoy nooa ro obtoln from DBEa, 

Somu prime contractors and DBE 
contractors have objected to this 
provision, both in correspondence with 
tho Deporrmoni nnd In iho stokoholdor 
meollriB discussions. They assert that 
20.5€(a)(l) prevents DBE firms from 
Succossftilly competing for projects 
Involving die purchoco of commodities 
like ospholl, concrete, or quarried rock, 
since Iho DBE crodit thoy could bring (o 
tho project would be limited to the 
Installation and labor costs of the job 
(likely D relotively small percontogo of 
the overall contrncO- Tliis is parliculorly 
true, thoy say. whon there ore only ono 
or two suppliers of the commodity 
within a reasonable distance of die DBE, 
and those suppliers are owned by or 
nfBllated with a prlmo contractor, Glvon 
that there is o growing perception that 
indopendont suppllors of commodltlos 
of this kind oro being ocqtdrod by largor 
componlos. many of whom are prime 
contractors, many stakeholders believe 
tliiil this scenario is bocoming more 
widespreod. 

Participants in tho stokoholdor 
mooting discussions also suggostod thoi 
tho curronl rulo could also load lo 
competitive Inoqultlos bocwoon prime 
contractors. For exampio, cupposo 
Primo Contractor A has an aspholt 
planl—the only ono In tho area—and 

Prime Conlraclor B doos not. Both ore 
bidding on a highwoy construction 
contract on which there Is a DBE gool, 
Primo Contractor A cannot count for 
DBE credit tho aspholt that a DBE 
paving contractor buys, while Prlmo 
Contractor B can. This rnokes It oaslor 
for B to meet Lhe DBE goal on tho 
contract. 

In thinking about this issue, we have 
a quostion obout normol industry 
practicos on which we invite commonl. 
Suppose, on a project in which counting 
DBG portlclpatlon Is not at issue (e.g., a 
Fodornl-ald highway contract ihol has 
no DBE contract goal, o stalo-fundod 
projoa to which lhe DBE program doas 
not opply, a purely private-sector 
conlraci), a prime contractor has o 
subcontractor who will bo doing 
Installation work (e.g., paving, concrete 
work). If the prima conlraclor has a 
manufacturing or distribution fdcilily 
for tho commodily involvod, doos lhe 
primo conlraclor commonly soil l.ho 
commodity lo tho subcontractor, who 
then is reimbursed by tl» prime 
conlraclor for tho solo price oa port of 
the subcontract price? Allernotlvoly, 
does lhe prime contractor typically 
simply make the commodity available 
on the job site, hiring tha subcontractor 
lust to do tho Installation work? What 
consldornilons mny nffoct a decision on 
this mo Iter? 

In response to tho concerns thot hovo 
boon oxprossod nt tho stakeholder 
moolings ond elsewhere, the Deportmonc 
is seeking commont on four options. All 
those options focus on the language of 
tho regulation. Wo do not believe that it 
ie possible to make a rooBonable 
Intorpretadon of the existing regulation 
thot would change the situation about 
which some DBEs and prime contractors 
hnvo oxprossod concern. For exampio, 
wo do not hollove thot drawing a 
distinction bolwoon "supplies" and 
"moloriDls," as some have suggostod, is 
viable. In lhe absence of "term of art" 
definitions of these words in tho 
rogulntlon, wo rely on their common 
meanings, which do not differ 
slgnlficantlVi Moroovor, tho policy 
ratlonolo of section 26,5S(a)(i} roforrod 
to obovo applies equolly woll lo osphnlt 
ond oihor bulk commodltlos, 
constniclion equipmenl, and other 
items used on a project. 

Option ii No cnange. Leave the 
lonjuogo of Boctlon 20<55(n)(l) t t It is. 

Option 3\ Leave tho basic structure of 
section 26.55(a)(1) intact, maintaining 
the intentional inconsistency between 
items provided to a DBE by tho prime 
contractor on o given project and items 
provided by onother non-DBE source. 
However, permit recipients to make 
exceptions based on criteria staled In an 
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amendment to dio rulo, Tho oxcoprlons 
would allow counting of Icoms provided 
by u prime conlraclor to its DBE 
subuonlnictor under limited 
clrcumslances. For example, one 
criterion for grafting an exception might 
bo tho absence of sources for an item in 
u given geographic area other than a 
prime contractor bidding on a projoct. 
Another might bo a determination by 
the rocipiitnt that allowing items 
provldod by a prime contractor to count 
for DDE crodit is necessary to ensure fair 
compotltion among prime contractors, 
Tlio Doparlmont seeks commont on 
wluil criteria the Department should 
propose If wo pursue this option, as 
well aa what procedures an amended 
nile should provide for rocipientfi' 
oxcoptlon processes. 

Option 3'. Amend the rule to permit 
Items obtalnod by DBEs for a contract to 
bo counted for DBG credit regardless of 
their non-DBE sourco. This option 
would ollnnlnate the current intentional 
Inconsistency by permitting items 
oblalnod by a DBE from its prima 
conLrncinr lo count for DBE crodit in the 
SNme manner as items obtalnod frorn 
othor non-DBE sources. This approach 
would socisFy the objections of some 
DBEs and primo contractors to tho 
existing coiinling provision. It would 
result In A level competitive playing 
field among primo contractors and 
among DBEs. It would probably load to 
higher reported DBE participation but it 
would, to some extent, vmdormino the 
principle that only tho portion of a 
contract actually nttributablo to a DBE's 
own work should bu counted for DBE 
credit, 

Opfjon 4: Amond the rule to prohibit 
items obtained by n DBE from any non-
DBE sourco to bo counted for DBE 
crodit. This option would oliminoto tho 
curronl Intentional inconsistoncy by 
saying that ifu DBE obtains itoms from 
any non-DQG source, whether the prime 
contractor or o third party, those items 
cannot be counted for DBE credit. This 
approach would result In counting DBE 
credit in all slniotlons in a way such 
that only work octuoliy performed by 
DBEs would resull in credit. It would 
result in n level competidve playing 
Geld among prime contractors and 
among DBEs, but it would probably 
result In roclpionts having to sot lower 
DBE goals on some kinds of controcts 
and to report lower DBE porticipatlon 
numbers. 

One concern monlionod in the 
stakoholdor moollne discussion of this 
issue Is thni beina able to report higher 
toliil conlract dollars—ovon If based. In 
pari, on items provldod by prime 
contrnctors or othor non-DBG sources— 
could bo beneficial to DBEs. This was 

sold lo bo l.ho cnso because, in effecL, it 
looked good on tho resume of a DBE to 
soy that It hod completed n relatively 
large projoct. Doing so could moko it 
easior for tho DBE to grow and build 
capacity by being ablo to bid on largor 
contracts in tlie future, gel larger bonds, 
etc. The Deportment seeks comment on 
how real and important this factor may 
bo, and whether it is a consideration tho 
Department should treat os signi(leant 
in doiormining which option to pursue 
on this Issue, 

In rosponding to this AMPRM, we 
Invjiu intorosiod persons to commonl on 
dioso four options, how tho Deportmonl 
could host strucmre whichever option it 
choosos, AS woll OS ony other options 
that commonrers think may havo merit, 

Contract Unbundling 
For OS long as UierO have been 

programs designod to assist small or 
disadvantaged businesses in obtoining 
governmoDl contracts, "unbundling" 
has boon mentioned as a desirable way 
of onhnncing business opportunities for 
these businossos. The Smoll Business 
Reauthorization Act of 1067 doflnos 
contract bundling as " consolidoting 
two or moro procurement roquiromonts 
for goods or services previously 
provided or performed under separate, 
smaller contracts into o sollcitotlon of 
offers for a single contract that Is 
unlikely to ho suitable for award to o 
small business concorn," By 
"unbundling." wo mean brooking up 
large contracts into smaller pieces thot 
small businesses will find it oasier lo 
compete for and porform, as well as 
structuring contracdng requirements to 
ease competition for small firms. 
Unbundling controcts Is cliod In r.ho 
DOT DBE rogulalion (section 
26.Bl(b)(l)) OS one of the roco-noutrol 
measures thot roclplontd cnn toko lo 
help meet ovorol) DBE goals. 

In tho DBG program, os in dlroci 
Fodorol procviromenl, unbundling 
hisiorlcfllly has boon oaslor to praise 
than lo implement. Tho reasons why ore 
not hard to understand. Contracting 
agoncios often bollovo, with somo 
justiflcntlon, thni It Is moro 
economically efncionl to issue ono lorgo 
contract than to issue a serios of smaller 
contracts. Doing so may also reduce tho 
administrative burdens of tha 
procurement procoss. In this ANPRM, 
iho Doportmont is seeking comment on 
what steps—beyond using its bully 
pulpit to odvocate greater use of the 
lochniquo—'the Department might toko 
to foster unbundling. 

For oxomplo, would it bo useful to 
add to Port 2C o roquiromont that 
roclpionts' DBE programs includo 
spoclflc policies and ptocoduros to 

unbundle contracts of a cortnln slzo iliai 
ore subject to DBE program 
roquiromonts? In all doslgn-bulld 
con tracts, or other typos of lorgo 
contracts involving o mosior or control 
prime contractor, snould there be 
roqulromanta that tlio prlmo contractor 
onsuro that somo subcontrocts oro 
structured to facilitulo smoll business 

f>ordclpelion7 When o recipient Is 
Oiling 0 rnce-neutral controct (thai Is, 

ono without 0 DBE contract gool), 
should iho terms of the sollclioilon coll 
on tlio prlmo controctor to provide for 
onouuh smoll subcontracts lo make it 
possible for smnll businesses, including 
DBEs. lo portlclpoio more readily? When 
a rocipioni hos e significant race-neuirol 
component of Its overall goal, should 
tho rocipioni bo required to ensure that 
some portion of the contracts thot it 
issues oro sizod to facilitate smoll 
husiness porliclpotion? Should 
roclpionts include, as en element in 
their DBE programs, procedures to 
fucililalo cooperation nmong small ond 
disodvontaged businesses lo enable 
thorn to bettor compete for lorgor 
controcts (e.g., formation of joint 
ventures omong DBEs)? 

Tho Fodorol Aaquisilion Regulotions 
(FARs) have procedures and crilorin 
rololed to unbundling in direct Federal 
procurement. Do ony of Iha FAR 
provisions suggest useful ways of 
opprooching unbundling issues In the 
DBE program? 

Tho Doportmont sook* commont on 
whether any of these ideas hovo moril. 
OS well as any other suggestions tliol 
interosled persons moynavo to make 
controcts more accessible lo smnll and 
dlsodvantogod businesses. It would be 
useful for the Department to receive 
Informotlon on "post practices" that 
rocipients hovo successfully 
implemented to mako controcu mora 
accessible lo small businesses, 

Rovlsod DBC Cortiflcatlon Application 
and Poraenol Not Worth Statomunt 

Under S 26.83(c)(7) of the Regulnilon, 
firms opplying for DBE cortlflcotlon 
must use tho uniform certification 
oppllcotion form provided in Appendix 
F widiout chongo or revision. The 
application is inlended lo provide 
sufficient details concerning a firm so 
thot recipients con determine whether 
tho oppllcont firm Is oligiblo for tho 
program, Entries oro provided to copniro 
details concerning the firm's 
orlginotlon; control by the 
dlsodvnntoged owners; involvement by 
diroctors, omployoos, nnd other 
companies in the firm's affairs; and 
llnaiiclal/oquipment arrangements. 
Recipients ore permitted (with opproval 
from the concerned Operating 
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Administration) lo dupplomont Iho form 
by requesting oddidonol informollon. 

The Dopartmoni tokos tho luiiforrnlly 
roquiromont seriously. Wo hovo hoord 
numerous complointe from DBEs ihot 
application motorlols may differ widely 
from state to sUito, We emphasize that 
all UCPs must use tho samo, identical 
DOT form, without change or addition 
except OS spocincolly approved by on 
Operating AdmlnistruUon. 

Wo SOOK oomiTiont on what changes to 
the curronl application form (Appendix 
F) could be mode lo provide a moro 
compiohonsivo undorstunding of the 
business structure ond oponition of the 
upplicanl Hrm. In parilculur. what items 
could bo added, rovlsod or ellmlnotod so 
ihoi roclpionts con obtoln tho 
informallon thoy nood to oduquatoly 
ossoss on applicant's eligibility? We 
note that several piocos of now 
information plocod on iho oppiicotion 
could be potonilolly useful lor 
determining ownorti' economic 
disadvantago ond l.heir ubility to control 
their businosG. For oxrimple, an 
oppllcnnl's doto of binli would osslst in 
dotormlning a proper value for 
rotlromoni assets under 
S 2e.67(a)(2j(iii)(D), which accounts for 
assolB that cannot bo dijtribiitod to on 
individual wllhoul siguificant adverse 
lax consequoncos. Under Internal 
Revenue Service guidelinos, o person's 
oge is relevant when making such o 
colculotion; yot tho oppiicotion ond rrtx 
material submlllod in connection with o 
DBE cortlflcotlon application doos not 
contain tho opplicoxit's dote of birth. 

Questions 11 and 12 (found in Section 
4 "Control") request informotlon on the 
firm's mnnngement porsonnel who may 
porform o munagomont or suporvisory 
function for another buslnuss, or own or 
work for nny othor firms Ihot havo a 
rolailonship with tho appHcont firm. As 
written, those questions moy not caphire 
othor typos of employmoni or ncilviiies 
thot persons maybe commonly engaged 
In outside their role with the applicant 
firm. We beliovo that the outsido 
activities of o firm's owner(s) and koy 
personnel are highly relevant In 
tloiormining who at the firm controls 
ooch activity for which tho firm is 
seeking certification. If nn owner is 
absent from lhe firm ond performs work 
(paid or unpoid) olsewhoro, this could 
have on Impoct on tho firm's oligibility. 
Whilo such information Is commonly 
plocod on resumes submitted with the 
application or obtained during on on-
site visit, this is not always the cose. 
Also, not every key person submits his 
or her resume and it may be difficult to 
determino lhe numbor of hours devoted 
lo firm activities. Shoidd tho oppiicotion 
Includo mora detolls concerning 

owners' outside employmoni or olhor 
business dooilngs to include o 
doscrlptlon of tho limo spont at iheso 
operations ond on oxplonotlon of how 
those activiiioa do nol condici with rheir 
ability to manage tho appllcont firm? 

A related omission is round in Section 
3, Part B, Question 4. which asks for 
owner's "fomillol relationship to other 
owners," This enlry does not include an 
ownor's fomlllol rolotionahip to olhor 
omployoos at lhe firm, ony one of whom 
may have flnoncod tho operation or 
control koy aspects of the firm's work. 
This typo of information would not bo 
oblalnod wiliiout probing hirther during 
on on-site visit. Wool itoms could bo 
oddod lo tho certification oppiicotion 
that would clarify the roles of tho firm's 
owners and koy individuals? What 
items ore missing from the form thai are 
roudnely osked during the on-site visit? 
On such item is the firm's NAICS Code. 
Whilo on entry exists in Section 2 for o 
descripdon of tho firm's primary 
acdviiles, li seams nocessory for 
certification purposes for the firm and o 
roclpiont to dotormino which NAICS 
Codes ore opplicoble. Wo invite 
interested persons lo comment on diose 
issues and provide suggestions for 
changes to tho cortlficotion oppiicotion 
fbrm, 

Tho foregoing porogrophs hovo oskod 
far comment on clorificatioas or 
oddllions to tho oxisling application 
form. Tho Department has also heard 
concerns that the form, as currently 
structured, is too long and complex, to 
lhe point of deterring firms fhim 
opplying for DBE certification. Tho 
Dopartmoni seeks comment on whether 
there aro woys of significantly 
shortening or Gimplifying tho form (hot 
would continue to give UCPs sufflclonl 
informollon lo moke Informod decisions 
about firms' eligibility. If commontors 
hove Q model of on oltornatlvo form In 
mind, it would bo helpful If thoy would 
provido 0 droft copy with their 
comments. 

We also invite comments on an 
oppTopriate personal net worth form to 
bo used by each applicant ownor 
clolmlng lo be socially ond 
oconomicolly disodvontaged. Tho 
current corllficalion application ollows 
oppllconts to Submit their own vorsion 
of a porsonol net worlh stotomont, ond 
tho Smoll Business Administration's 
"porsonol financial statement" (Form 
413) Is mosl commonly used, SBA's 
form is tailored to Its progrom and tho 
form's hoodnolo asks for completion of 
the slntomonl by each proprietor, or 
llmilod portner with 20 percent or more 
interest and each gonorol portner; or 
each stockholder holding izo porcont or 
more of voting stock; or ony person or 

entity providing o guiirnnry on the toon. 
This varies significontly from tho DBE 
program and nos cousod confusion, os 
Part 26 requires ihot only disadvantaged 
owners claiming ownership of 51 
porcont of tho firm (or o comblnotion of 
disodvonloged owners holding n 
mojorlty Intorost) submit a personol nel 
worlh eiotoraont. Confusion niso sloms 
from the nature of the entries to bo 
completed by tho applicant, which ore 
missing inrormotlon thot recipients find 
usefrd in vorliying tho calculation of 
osBols (ind llobllldos, This is particularly 
Iho cnso in tho llsdng of "real estule 
owned," os tho form doos nol allow easy 
entry of multiplo ownora, their relative 
shore of ony mortgages, any home 
eouily/socondary loon amounts, and 
olnot iloms. 

Should Part 20 spoclfy In grootor 
detail whoL typos of Informotlon should 
be included on on uppliconl's personal 
not worlh statement and whol 
oltochments should accompany tho 
statement? What instructions cnn be 
plocod on lhe opplicalion lo olori 
owners (and rocipionla) thot oil assots 
ore relevant lo delormining o person's 
overall net worth? Instructions could 
specify that items often overlooked or 
mischoroctorized as a joint asset (such 
OS Indivlduol rollromont accounts, 
which oro novor jointly hold, or Modlcol 
Savings Accounts) should bo Included 
on iho slotomonl.. In nddltion, how con 
owners adequaloly oxploin whether now 
osaots were purchnsod with dividends 
or copitol gains thai are reported In a tox 
return, but not reflected on tho personal 
not worth otDtemenl? What transoctional 
details such aa those should we require 
oppllconts to report? Aro there financial 
docuinenlB not nocossorlly reloled ro o 
person's not worth thot oro missing but 
could bo rolovoni to other aspects of the 
rule, such os W-2 "Wogo ond Tax" 
sintomonls showing romunorotlon of 
owners and porsonnel? 

Wo are aworo that on oxpondod form 
may have the unintended consoquonce 
of odding lo tho paperwork performed 
by firms and tho length of the overall 
Informotlon gathering procoss, two 
Issues thot wo hope comnienters will 
also address. As with the appiicadon 
form, die Deportment seeks comment on 
whether there ere ways of significandy 
shortening or simplifying the form thot 
would continue to give UCPs sufndent 
information to moke informod decisions 
obout oppllcont,a' PNW, If commontors 
hove 0 model of on oltemativo form in 
mind, It would be helpful if they would 
provido 0 draft copy with thoir 
commonts. 

The Deportment also believes strongly 
Ihal PNW is not the only factor that 
recipients should consider in 
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detonninlog whether on appllcont is 
ecoDomlcolly disadvantaged, As iho 
Department nos said in guidonco. there 
may bo slUiulions in which the overall 
nnonclnl situation of on npplicantcan 
roosonnbly suggest thot lhe appllcont is 
not economically disodvonlaged, oven 
whon his or her PNW fells under tho 
S7S0,000 cap. For oxomplo. if an 
indivlduol owns o 515 million house 
with 0 $14.5 million morigngo, or has 
numerous vacotion properties, or on 
oxponslvo yocbt or horse breading fbim, 
or lives with family mombors whoso 
evident weolth is quite high, a UCP 
mighl reasonably concludo ihat he or 
aho Is not oconomicolly disadvantaged 
oven liiough bo or slio iriuy meet tho 
PNW requiromonis of the nile. The 
Doporlniont seeks commonl on how best 
to apply and describe the oconomic 
disodvontogo concept in its rules. 

Progrom Ovorsight 
Two Gtotod objectives of tho DBE 

program ore lo create o lovol ploying 
field on which DBEs can competo fairly 
forDOT-osslstod contracts and to unsure 
thot only firms thot fully meet tho • 
eligibility slandordE oro pormittod to 
pordclpnlo as DBEs. Unfortunately, 
thoso oojocdves hovo ol limos been 
ihwnrled by DBE program fraud, fronts/ 
poss-lhroughs, and olhor nefarious 
schemes, which havo been subjects of 
greet concern to the Doportment, In 
2004, l.ho Secretary of Tronsportatlon 
ostDbllshod 0 sonior-lovo! working group 
to develop and imploment strategies for 
onhonced compliance, enforcomont, and 
ovorsight of tho DBE program. 
Combating DBE fraud has become a 
mojor emphasis nrua for tho 
Department's Office of the Inspoclor 
General. 

While offorl oi tho Fodorol level is 
vory important, fraud provontlon begins 
nt the state and local level. Wo sook 
comment on omonding tho regulation to 
roquiro reclpionto to take n more hands-
on approach to ovoraoeing tho program. 
The precise noliire of what this enbiils 
is lhe subject of this portion of our 
request for Informadon and we seek 
input on what rovislons could increase 
the integrity of lhe progrotn and what 
host practicos oxist thot recipients could 
emulnlo. This includes specific Inngimge 
thai could be addod lo address (1.) 
connicls of intorost within a recipient's 
corlllicatlon unit or UCP, (2) general 
arondnrds and guidance for reviewing 
thoir DBE progrorn, (S) tho 
indopendence ond competonco of 
cerliliers in tho process, ond (4) 
objoctive and impiirlial judgment on oil 
issues nsBociotod with the DBE prognun. 
If oddillonal longuoge would bo too 
cumbersome, ore there difforont 

meoauroB thot would ochievo this somo 
result? 

Facilitating Intorstato Certification 

The DBE program is o notional 
progrom, and mony firms oro Intorostod 
in working In moro thon ono state, 
Howevor, cerlincollon procoods on o 
Etoro-by-stnio bosis, with ooch stole's 
UCP oporniing Indopondonlly. In lhe 
siokohbldor moolings and othor forums. 
DBEs and primo contractors hove 
frequondy expressed frustration at what 
they view as unnocossoty obsloclos to 
cerdficodon by ono stoto of firms 
locotod In othor ststus. Thoy complain 
ofunnocosBorily repetitive, duplicative, 
ond burdensome administrative 
processes and what tlioy soo os the 
inconsistent interprotolion of the DOT 
rules by various UCPs. Thore have boon 
0 number of requests for noilonwido 
reciprocity or some odior sysiom In 
which ono cortificoiion was suificioni 
throughout lhe country. 

Tho Department bellevos that moro 
should be done lo fncllltnlo Inlerslote 
corllFlcatlon. Intorstato reciprocity bos 
olwoys boon outhorizad under Port 2d 
(see section 20.ai(a) ond (0). ond in 
1990 wo Issued 0 Q&A oncouroging this 
opproQcli. To further encourage such 
efforts, the Doportment issuod a QScA In 
2QO0, providing the following guldonco! 

WHAT SrriiFS SHOULD RIiCmENTS AND 
UCPs TAKE TO UCDUCe CSRTinCA'nON 
BURDENS ON APPUCANTrS WHO ARE 
CBRTinED IN OTHER STATES OR 
CERTIFIED BY SDAT (Postod—0/10/08) 

* (t la tho policy of the Daporaoont of 
TronapoTtotion thot unlflod cordflcotlon 
programs (UCPa) ahould. to thd maximum 
oxtunt fooilblo, rodiico bvirdona on flrma 
which oro cortlflod OS DBEa In thoir homo 
aroto nnd which aookcortlflcoclon In odior 
atotoa, Unnocosaory borrlora to cortificnHon 
ucToaa tho country oro contrary to tho 
purpoao of n nntlonol program like tlio DDE/ 
ACDDE program. 

* In portlcular, roclplonia nnd UCPa 
should not unnocoaaarlly roqiilro tho 
propnrotlon of duplleotlvo cortlflcnclon 
application pockagos, 

* Wo romind roclplonu and UCPa Ihot (ho 
Uniform CortificDtlon Appiicadon Form In 
Appondbc F to port Zd MUST bo used for all 
cordflcotlona. Tho nilaa do not pormlt 
nnyono to olior thia form or to uao a difforont 
form for DDE cortlflcotlon purpoaoa. 

* Tho Dopurtmant atrongly oncouragos tho 
formation of roglonol eortlflcntlon conaortlo. 
In which UC^a In ono statu provide 
Toclprocol eoitiflcadon to firma cordfiod by 
othor mombors of tho conaoTlium. 
Conaortlum Tnomttors ahould moot ond/or 
anouk with onch othor froquontly to dlacuas 
ollglbltlty concoma ond npproochoa to 
common isauoa, to conduct imlnlng, nnd for 
odior purpOBoa. Gonomlly, thoao corkaortla 
ahould bo oatobllahad nmong staioa diat nro 
located In proximity to ono onother. 

* Tlio DopariiTidiu will closely moniror tho 
offorta of UCPs to rodtico biirdona on flnna 
npplylng for cortiflcatlon outaldu thoir liomo 
atotoa. Tho Doportmont will dotormino at a 
laior tjiiiD wiiudior Additional rogulsioiy 
uctlon la appropriate ro provont unnocogsary 
eortlflcntlon burdona. 

Cartlfleationa From Other Starot 
* For alriuillons In which n firm cortlflod 

In Stoto A uppiioa for curtiflcotlon In Stoto B, 
wo suggoat tho following model. Olhor 
oppronchea oro niao poaalhio, but tho 
Doportmont bollovoa alrongly lliat oil atulus 
should put Into ploco procodures to nvoid 
hovtng nrma cortlflect in one stoto start tho 
oppllcndon procooa from arrotch in another 
atoto. 

+ Koqiioat that tho appllcont provide o copy 
of tho full ond complolo opplleiitian packogo 
on tho boala of which Stuto A cortlflod tha 
firm. Stoto I) ahould roquiro on nffldnvit from 
tho firm awting. undor ponnlty of porjury, 
tlint iho ducumontutlon la Idonllcul lo lliot 
provided lo Slutu A. It la Importnnt lliul all 
this motorlol bo loglble. ao that Stoto D can 
roviow the packop,a oa If It were tho original, 

+ To onauro thu Informadon la rooaonobly 
contemporary, Stnto B could hnvo p provlaion 
limiting this expedited procosa to application 
pockogoa flied with State A within throe 
years of the nppllcntlon to Stoie B-

* Stnto B should Inatnict tho applicant to 
provide ony updotoe needed to moke tho 
oppiicotion motoHnI current (e.g., ehongos in 
porsonal net worth of the ovmor, moro rocont 
tox roturna. changea offoctlng ovtrnenhlp and 
conTTOI). 

+ State B ahould requesi Stote A'a on-alte 
review roporr ond ony occompnnying 
momorando or ovnluntlons. Stare A snould 
promptly provide this matorlnl. 

4- SlalD U ahould conlfy tho firm unless 
changea in clrcumatoncoa or focls not 
avalluble to Sldto A juaLlfy u dlffuronl roault, 
or unloaa State D can Artlculato o atrooK 
reoaon for comlni; to a dlffarant result from 
Stoto A on tho some facts. 

Tho Doportmont Is oworo thot In ono 
cose, Virginio, Ivforylond, ond the 
District of Columbia hove created o 
"roclproclly" agreement wi th I'ospect to 
DBE certification, though it does not 
hovo tho "robutuiblo presumpt ion of 
eligbility" feoturo suggostod In Iho 
Doporcmonl's QftA. Thot is a Tooture w e 
regord as o koy port of nn elfocllve 
Interstate certification system. 
Otherwise, w e aro not aware of much 
activity to focilltoto Intorstoto 
cortlficotlons and thereby mitigate the 
probloms of which DBEs havo spokon. 
UCP roprosentatlves hovo boon vory 
candid in Baying that o lock of trust 
omong various stoto UCPs ond o concern 
about the perceived uneven quollty of 
certificadons ore obstacles to such 
oclion. 

AnoUior obstnclo to offoclivo interstate 
certification, and lo offectivo ovorsight 
of certified firms gonorolly. Is ihu 
apparent ogo of many on-site review 
reports. A firm may bo certified in State 
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A In Yeor i, with no updnlo of the on-
silo revlow for many years llioroHflor, 
Whon iho firm opplios to Stnto B oighi 
years hilor, Slulo B doos not hove o 
reusonobly rocont on-site review roporl 
lo iiso In dotiirmlnlng whether iho ilrm 
is eligible. Even Stole A doos not hnvo 
rocont Informoiion to rely upon In 
determining whether the firm remains 
oligiblo. The Deportment seeks commont 
on whoihnr li would moke sense to 
roqidre an update of each on-site roviow 
report at certain intervals, such os every 
throo or fivo yonrs. The Deportmont also 
sooks comment on the impact of such o 
requiromunt on UCP resources. 

The Department seeks commont on 
whether we should propose a regulatory 
requlromont along tho lines of tho Ideo 
suggested in the Q&A to begin to 
surmount the obstacles to facilitating 
intorstato cortificoiion. Wo nlso wolcorno 
Idoos obout olhor polontlol opprooches 
lo tho ISEllO, 

Ovur the years, interested persons 
hove raised the Idea of either 
noilonwido certification reciprocity or 
Federalizing tho cortincnlion procoss. 
Notlonwldo reciprocity raises concerns 
oboul firms engeiging in forum shopping 
to find the "easy graders" omong 
cerdfying agencies. Poderollzing 
certification, such os having o unltory 
cerlification system operated by DOT. 
may raise significoni rosource IsBues. 
Such on opprooch coidd also result in 
loss local "on lhe ground" knowledge of 
lhe circumstances of appllcont firms, 
which con be o voluoblo port of the 
certification procosa. Tlio Doporlment 
seeks commont on how, if ot all. thoso 
Issues could bu addressed, and whothor 
there is merit in ono or onoihor 
nationwide approach to certiflCHtlon. 

TormlnoHons for Convonionce and 
Substltutinn 

Currently, section 2Q.53(f)(l) tells 
rocipients to 

* * • roquira thnt o prlmo contractor not 
(onnlnato for convonlanoo a DDE 
fubcontroctor llatud In roaponso to poragroph 
(b)(2) of this aectlon (or on approved 
aubadnite DBE tlnn) and thon porform the 
work of tho tormlnoted subcontmct with its 
own forcoa or those of on ainiiutD, without 
your prior written consont. 

Under soction 2e.53(l)(2), 
Whon • DBE Bubcontractor la terminated, 

or folia to comploto Ira work ou tho contract 
for any roosou, you [the recipient] muBt 
raqulro tho prime contractor to mnko good 
folth effort* to siibatltuUi for tho origlnol DBE. 
Thaaa good faith efforts ahull bo diractod at 
flnding onothar DBE to porform ut leoat tho 
tamo omount of work undor the contruct oa 
tha DBE thnc wna rorniiiiutod. to tho extant 
neodud to meat tho contract goal you 
eatnbllahOd for tho procuramont. 

In rocont years, participants in die 
DBE program hove inl'ormolly told tho 
Dopartmoni of whot thoy, ond DOT staff, 
rogord os o growing problem, For 
example, a prime contractor occepls 
DBE Firm A ond llsU It as llio firm that 
will moot lis DBE controct goal, Firm A 
expends time, offori, and money to 
propore to perform tho contract, after 
signing a lotter of intone widi the primo 
conlrnclor. Then, after controct ownrd or 
oxocullon, the prime terminates Firm A 
for convenience ond subslitulos DBE 
Firm B, whoso partlclpotlon Is sufficient 
to meet tho goal. 

Thoro could be various roosons for 
such on action. For oxomplo, the primo 
may have boon able lo nogotlolo o lower 
price with Firm B. or fho prime hos on 
OBlablishod roJoilonshlp with Firm B, 
and Firm B has just bocomo ovolloble to 
perform \ho work- In nny cose. Firm A 
is left out in the cold. Becouso tho prime 
contractor did not torminoto Firm A for 
convenience and thon porform iho work 
itself, lhe rocipioni did not, undor 
soction 26.53(i)(l). hove to sign off on 
the substitution. Because tho substitute 
firm is itself a DBE, tho primo contractor 
mot Its good folih efforts obligation 
undor socdon 2e.S3(f](2). 

Wo oro olso oworo of onoihor concern. 
Supposo DBE Firm C is performing o 
subconlroct [o,g„ In poving). The 
rocipioni issuoB o chongo order, 
rosuUIng In o signlflcont Increment In 
die paving work lo be done on tho 
contract. "The primo controctor. roijior 
thon OEsigning this additionol work to 
Firm C, either does tho work Itsolf or 
assigns it to another DBE or non-DBE 
subcontroclor. In this situation, Firm C, 
which Is olrandy on tho job, ond on 
which tho prlmo contractor relied for Its 
origlnol DBE goal ochlovemonl, is 
donlod lhe opportunity foroddidonol 
work and pro/it, 

Tho Doportmont is seeking comment 
on whether we should modify soction 
26,53 to provide grootor involvomenl by 
rocipients In Ihoso sItuntlonB. For 
oxomplo, wo could propose that, whon 
0 prime controctor hos rellod on o 
commilmonl lo o DBE firm to moot oil 
or pari of o contract goal, iho primo 
controctor could not torminote Iho DBE 
firm for convonionce without the 
rocipiont's written approval, based upon 
0 finding of good couso for the 
torminutlon. This would bo iruo 
whdlhor die prime controctor proposod 
to roploco tho DBE's portlclpollon widi 
onotnor DBE subcontractor, a non-DBE 
subcontractor, or with the primo 
coniroctor's own forcos. LIkowlso, we 
might propose omonding soction 26.53 
to require iho rociplonc lo opprovo a 
decision by n prime conirocior to give a 
signlflcont Increment in the work [e.g., 

as tho result of a chongo order) ossignod 
to a DBE subcontractor on which tho 
prlmo contractor hod rollod to meet all 
or port of its conlrnct goal lo ony pnrly 
other thon Ihot DBE subcontroctor, The 
purpose of those idons would be lo mnko 
more meaningful the commiimont lo a 
parliculor DBE firm thai iho primo 
conlraclor mode aa port of the conlract 
oword process. We nlso sook commonl 
on adding a similar requirement for pro-
award subatitudons in tho cose of 
negodnlod procurements. 

Tho concept on which we oro Booking 
commonl would concern Gituodons 
whore there is n controct goal in a 
solicitation for the contract- We do nol 
now contemplate proposing such o 
provision with rospoct to roce-nauUol 
contracts. In which there wna not n 
contract gool. However, wo do sook 
commonts on whether o concopt of this 
kind should apply to rnco^neutrol 
contracts. Wo olso sook comment on 
whothor wo should proposo ony crilorin 
for recipients to apply in deciding 
whether to approve a Bubstitulion, and 
on what such critorlo might bo. 

Regulatory Anolysofl and Notices 

This ANPRM is a nonsignificonl rulo 
under Executive ordor 12)186, becouso 
any nolico of proposed rulemaking 
resulting from It will not impose 
signlflcont costs or burdens on rogulalod 
porties. Nor will an NPRM that mny 
follow this ANPRM hovo signlficont 
economic offocts on o substantial 
numbor of small ontides. While the DBE 
progrom focuses on small entitloB. the 
ANl'RM seeks comment on moosuros 
that would hove iho offoct of reducing 
administrative burdens on small 
entllioa. Al tho time of iho NPRM, tho 
Doparlmont will dotormino whelhoi It is 
nocoBSOiy to conduct a Regulatory 
Flexibility Analysis. 

This ANPRM doos not include 
information collodion requirements 
subject to the Paperwork Roducllon Act. 
Tho Doporlment does not nntlclpnto 
offocts on stoto nnd locol govommonts 
sufficlont to Invoke requirements under 
the Federalism Executive Order. 
Becouso li Is bosod on civil rights 
statutes, this rulemaking is nol subjoct 
to tho Unfunded Mondoios Act. 

The Department seeks comment on 
any Issuos rololed to tho oppHcodon of 
ihoBO or othor cross-cutdng regulatory 
process requlroments to rulomoldng on 
the ospocts of tho DBE program covered 
by this ANPRM. 
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Issued rhla 2fith day of March 2000, nr 
Woahington, DC. 
Ray LoHood. 
Secretary of Transportation. 
[FR Doc. Ee-7e03 Filed 4-7-Ofli 8:45 nm] 
DILLINO CODD 4nO-W-P 

DEPARTMENT OF TRANSPORTATION 

Office of tho Secretary 

49 CFR Part 26 

(Docket No. O6T-a00B-00Bl] 

RIN 210$-AD76 

DIeadvarttagod Businaae Entarprlse; 
Overall Qoal Schedule ond 
8ub«titutlon 

AOeNCY: Office of the Socretory (OST). 
DOT, 
ACTION: NotlcD of proposod rulemaking 
(NPRM). 

SUMMARY; This notice of proposod 
rulemakinB (NPRM) would propose to 
improve administradon of iho 
Dltndvoniogod Buslnoss Enlorprido 
(DBE) program by calling upon 
roclpionts of DOT financial assistance to 
transmit overall goals to tho Dopoi tment 
for approval every throo years, ra ther 
than onnuolly, 

DATES: Comments on this proposed rule 
must be received by July 7, 2000, 
ADOResses; you moy submit comments 
(Idontifiod by tho oguncy numo nnd DOT 
Docket ID Numbor O S T - 2 0 0 9 - ) by 
ony of tho following methods: 

• Fodoral o/lu/emoJcj'ns Portal: Go to 
www.r0gulalians.gov a n d Mlovr the 
onl ine ins t rucdons for submitting 
comments . 

• Mail : Docket Monagemonl Fnclllty: 
U.S. Deportment of Tmnsporlolion. 1200 
Now Jorsoy Avenue. SE., Wesl Building 
Ground Floor, Room W12-140, 
Washington, DC 20500-0001, 

• H a n d Dollvory or Courier: West 
Building Ground Floor, Room W12-140 , 
1200 Now Jorsoy Avenue, SE.. betwoon 
e n.m. nnd 5 p.m. ET, Monday through 
Friday, oxcopt Federal holldoyB. 

• Fox; 202-403-2251. 
Inslructione: You must Include the 

agency n a m e (Office of dio Socrotoiy, 
DOT) and Docket number (OST-
200B- ) for thia notlno ni tho boginning 
of your commonts. You should submit 
two copies of your commonts if you 
submit Ihom by moil or courier. Nolo 
thot oil comments received wil l bo 
posted wjihoul change to 
wwvir,rogu/otjons.^ov including ony 
personal Informotlon provided ond will 
be ovoiiable to Intornot usors. You moy 
review DOT'S complolo Privacy Act 

Stotomont in the Federal Rogistor 
published on April 11 , 2000 (B5 FR 
19477) or you moy visit h t lp : / / 
Dockotslnfo. dot.gov. 

Docket: For Iniomoi access lo iho 
docket to rood background documents 
ond comments received, go to 
www.regulaiions,gov, Bockground 
documents ond conimonts received moy 
also be viewed at iho U S . Department 
of Transportation, 1200 Now Jersey 
A v e , SE-, Docket OperDlions, M-30, 
West Building Ground Floor. Room 
W12-140. Washington, DC 20500, 
between 0 a.m. ond 5 p.m., Monday 
through Fridoy, except Fodorol holidays, 
POR FURTHER INF0AMAT10M COrTPACT; 
Robert C. Ashby, Deputy Assisconl 
Gonorol Counsel forRogulodon and 
Enforcomont, U.S. Doparlmont of 
Tronsporiotion, 1200 Now Jersey 
Avoniio. SE., Woshlngton, DC 20B90. 
Room W94-302. 202-366-0310, 
bob.ashhy9doi.gov. 

SUPPLEMENTARY INPORMATION: 
Tlio currant DBE rulo (40 CFR part 20) 

requires roclpienli to submit overall 
goals for review by tho appllcoblo DOT 
oporniing administration on August 1 oF 
ooch yoor. Tho procoss of sotting annual 
overall gonis con bo time-consuming, 
portlculoriy glvon the roquiromonts for 
publ ic poriicipotion by the roclpiont. 
Tho Dopartmont's exporienco has boon 
ihot muny gools oro submitted after tho 
August 1 dole, and the Deportment's 
workload Involvod In rovlowing onnuol 
goals from 52 state dopoitmoiUs of 
tronsportotion and hundreds of trnnslt 
aulhoritioB and airports hoa often 
roEultod In delays In tho Dopartmont's 
rosponso to recipients ' submissions. 

In the Dopartmont's 2005 olrpori; 
concessions disadvontugod business 
entorpriso (ACDBE) regulation (40 CFR 
port 23). cho Doportmont ostoblished o 
Btoggorod three-year schodulo for tho 
submission by airports of ACDBE gools. 
The purpose of ihla provision was to 
bettor monogo the workloods of both 
oirpons ond tho Federal Aviation 
Administration (FAA). This approach 
oppeors lo hove boon succosshil in 
ochioving tholobloctivo, ond wo nro 
n o w proposing to estobllah o simlhu' 
syalom for Part 20 DBE goola. We seek 
comment on whether such a system 
should, liko lis Part 23 counterpart, 
pormlt oporoiing odminlstrations to 
groni progrtun wolvors for different 
schedules that recipients sugaost. 

Undor lhe proposal, each Port 26 
recipient would submit on ovorall gool 
every Uiroo yoors, bosod on a schedulo 
eatabllshod by tho oporodng 
administrations. Some recipients wou ld 
submit 0 goal in August 2000, as per tho 
existing roquiremonl. Others would not 

submit on ovoroll goal until August 
2010, and others not until August 2011. 
Wllh respect lo airports, FAA would 
orronge the schodulo so that on olrpori 
would not hnvo to submit both o Port 23 
and Part 20 goal in tho some yoor. The 
Doparlmont seeks commont on the 
concopt of Eubmitling DBE goals every 
throe years ns woll os tho proposod 
schedulos for submisBion, Wo also soek 
commont on whelhor the rule ahould 
provido for annual reviews of gools or 
odjustments for now opporlunlllos. 
aimilar lo wha t Is provided in soction 
23.45 of lhe olrport concosBlons DBE 
rulo. 

Rogulutory Analyses and Notioos 

The Deportmont has determined ihol 
this action IB not considorod a 
signlflcont rogulotory ocdon for 
purposes of Executive Order 12868 or 
iho Doportmont's regulatory policies ond 
procedures. The NPRM would ease 
odministrolive bordons on recipients by 
reducing iho frequency of ovorol) goal 
submissions and would Improve 
protecdons for DBE subcontroctors by 
requiring reclpianl approval of certoln 
contracting octlons, 

The NPRM would offoct some amoll 
endtlos, easing odmlnlstrativa burdens 
related lo goo) submission on any 
recipionls thot ore considered small 
eniltlos ond enhancing contrncdng 
procoss protections for D B E B . wliich ore 
smoll ondtlos. However, tho oconomic 
offocts of those changos on small entitios 
ore negligible. For ihot reason, the 
Dopartmoni cordfies thai the NPRM, if 
modo finol, would not havo o signlflcont 
oconomic impact on a substontiol 
number of amoll onlities. 

Tlio Doportment has analyzed iKia 
proposed ocdon in accordnnco with llio 
principles and critorlo contained in 
Execulivo Ordor 13132, ond has 
dotormlned that the proposod 
amendments oro consistent with the 
Exocul.ive Order ond thai no 
consultation is nocesBory. Tills NPRM 
doos not propose informollon col lodion 
requirements covered by the Paperwork 
Rodxictlon Act. 

List of Subjects in 4B CFR Port 20 

Administrolivo proctico ond 
procoduroB, Airports, Civil rights, 
Govornment contracts. Grunt 
programs—tronsporlallon, Hlghwoys 
nnd roods. Moss tronaportodon, 
Minority business. Roporting and 
recordkeeping requirements. 

http://www.r0gulalians.gov
http://dot.gov
http://www.regulaiions,gov
http://bob.ashhy9doi.gov

